806 WEST HOUGHTON AVENUE
WEST BRANCH, MICHIGAN 48661
(989) 345-5700
FAX: (989) 345-5913
LADONNA A. SCHULTZ SCOTT M. WILLIAMS

Prosecuting Attomey Chief Assistant Prosecuting Attorney

MEMORANDUM OF LAW

DATE: May 28, 2007

TO: Sheriff Hanft
Undersheriff Surbrook .
Honorable John West, District 2 '
Honorable Scott Colclasure, District 5
Honorable Beverly L. Scott, District 6
Honorable Richard Meyer, District 7
Gary Klacking, Ogemaw County Administrator

FROM: LaDonna A. Schultz, Ogemaw County Prosecutor

RE: Tuition Reimbursement

Board Action Requested:

It has been requested by the Law Enforcement Committee that a Tuition
Reimbursement Contract be drafted for Sheriff Department Personnel who elect to
attend the Police Academy.

Background & Opinion:

MCL 408.478(1) provides an empioyer, agent or representative of an employer,
or other person having authority from the employer to hire, employ, or direct the
services of other persons in the employment of the employer shall not demand or
receive, directly or indirectly from an employee, a fea, gift, tip, gratuity, or other
remuneration or consideration, as a condition of employment or continuation of




employment. A contract that violates MCL 408.478(1) is deemed void. Whether
or not a tuition contract violates the statue has been defined by the Supreme
Court in Sands Appliance Services, Inc. v. Wilson, 231 Mich App 405 [attached
for your review]. The Supreme Court concluded in Sands I/d. that if the contract
amounts to kickbacks or payment of any kind to an employer in return for
employment or continuation of employment then it is void under MCL 408.478(1).

Based the above statutory interpretation, I've prepared a Tuition Reimbursement
Application Form and Agreement. It is my opinion that the attached Tuition
Reimbursement Application Form and Tuition Reimbursement Agreement does
not violate the above mentioned statute in that continuing education is not a
requirement by the county for continued empioyment. In fact, employees who
become MCOLE certified are not promised a position in the sheriffs department
after compietion of the training nor do they need the training to continue their
current employment or to be considered for promotion. Therefore, it is my
opinion that the county can request employees to reimburse the cost of tuition for
police academy courses if they leave the employment of the county within a
reasonable amount of time after completing the course.

Note:

Once a union is in place, the manner in which an employer deals with its
employees changes. Many interactions with the employees must now include
the union. The employer has a duty to bargain in good faith with the union over
wages, hours, and other terms and conditions of employment. Once the
collective bargaining agreement is in place, it must be followed in all respects.
The subjects of bargaining fall into three categories: mandatory, permissive, and
ilegal. Mandatory subjects, which place a duty on the employer to bargain, have
not been defined by the NLRA, however includes “ferms and conditions of
employment”. | would recommend that the subject of tuition reimbursement be
brought up and bargained for during current union negotiations. However, a
paragraph in the union contract on Ogemaw County's tuition reimbursement
policy would not negate the necessity of the employee from signing the
application and agreement forms.



Tuition Reimbursement Agreement

This Agreement made this day of , 2007, between the County of
Ogemaw , hereafier referred to as County and y
hereafter referred to as Employee, to provide for reimbursement to the County for the
cost including salary and employment benefits it incurred in sending the Employee to the
Police Academy, certified by Michigan Coalition of Law Enforcement (MCOLE) in the
event the Employee fails to complete the course or leaves employment with the County
for any reason within the next 3 years of service after training completion as a [insert
position, i.e. Deputy Sheriff, dispatcher, etc], with the County.

The county agrees to advance the costs for tuition to , at
the Police Academy, certified by MCOLE. The County will also pay the Employee
his/her salary and all employment benefits while he/she is attending the basic course.

In consideration for the foregoing, the Employee agrees that if he/she fails to
complete the basic course for any reason, or leaves employment with the County as a
[insert position, i.e. Deputy Sheriff, dispatcher, etc.), for any reason, within 3 years of
service after training completion, he/she will reimburse the County for the total costs
incurred by the County in sending the Employee to the police academy. These costs
include tuition, mileage, salary and employment benefits. The foregoing costs shall be
reimbursed by the Employee to the County on or before the effective date of termination
from employment, or as otherwise provided herein.

The Empioyee and County agree that he total costs of training as set fourth in this
agreement are incidentals, The Employee authorizes the County to make any deductions
necessary from his/her final wages owed at the time of termination, as partial payment
toward reimbursement. The balance owed will be prorated, and repaid by Employee over
a period not to exceed eighteen (18) months, beginning thirty (30) days after termination,

In the event of default on reimbursement by the Employee, the County will seek
judgment against such default in a court of competent jurisdiction. If County is awarded
a judgment, any and all efforts will be made to collect. This may include, but is not
limited to, garnishment of future wages from any employer.

The Employee’s signing of this Agreement is not a condition of his/her
employment or continued employment. Further, the Employee understands that nothing
in this Agreement provides contractual rights to employment for a specified period of
time,

This Agreement contains the entire agreement between the parties on this subject
and supersedes all prior agreements or understandings on this subject. This Agreement
can be modified in writing signed by both parties,

This Agreement shall be effective on the date first mentioned above,

On Behalf of Ogemaw County Employee



Tuition Reimbursement Application Form

In accordance with the Ogemaw County Tuition Reimbursement Policy, you must
complete this Tuition Reimbursement Application form and obtain the approval of your
Department Head for the tuition costs of all course work for which you are seeking
reimbursement.

You understand that submission of this form doesn’t not guarantee tuition
reimbursement and that any reimbursement is subject to appropriation limits.

In consideration of tuition reimbursement by Ogemaw County for the following
course(s):

College/University: Location:

Course Name/Number:

Dates Attended: Amount of Tuition;

You agree to the following;

1. If you voluntarily terminate your employment with Ogemaw County prior to
completing three (3) years of service after receiving tuition reimbursement from
Ogemaw County for the above listed course, Yyou will refund the entire amount
of the tuition reimbursement provided to you,

2. If an action is brought to enforce any provision of this Agreement by Ogemaw
County, you agree to pay all costs of litigation, including all reasonable attorney
fees. This Tuition Reimbursement Application does not create a contract of
employment between you and Ogemaw County, Also, the signing of this
Agreement is optional and not a condition of employment or continued
employment. Either party may terminate the employment relationship at any time
with or without cause.

3. By signing below, you acknowledge receipt of a copy of this agreement and that
you agree to the terms listed herein.

Employee Name: Signature: Date:

Department Head Approval: Date:
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Plaintiff-Appellee

v No. 113125

16th Judicial District Court
CHRISTOPHER WILSON

Defendant-Appeflant
Before: THE ENTIRE BENCH

KELLY, J.

I. Facts and Procedural Background

The undisputed facts of this case were established entirely through the testimony of Ralph Parry, the sole owner
of plaintiff and sole witness at the district court bench triai.

appliance repair people. He was employed at that time and had acquired limited experience in appliance repair.
In speaking with Mr Parry, defendant indicated a desire to leave his current employment and work for plaintiff,
so that he could become a "full-fledged, on-the-road appliance technician." On May 11, 1992, plaintiff hired

defendant at an hourly wage of $7.00.

Defendant, when nineteen years old, responded to plaintiffs newspaper advertiserment seeking entry-level

Plaintiff required defendant to sign the following document before beginning his empioyment:
TUITION CONTRACT

| Christopher Wilson in consideration for job training, either formal or informal; either instructed or non-instructed:
either learning by daing or Observing, (at the sole discretion of Sands Appliance Service management) agree
and promise to pay to Sands Appliance Service the sum of $50.00 per week, beginning the 11th day of May,
1892; and continuing each week for a period of three years, (a total of 156 weeks at $50.00 per week) at the end
of the three year training period. it is agreed by Sands Appliance Service that each week of continued
employment by Christopher Wilsan wil serve as payment for one week of the previous training period.

Therefore, at the end of six years total employment, (both as a trainee and as a graduate of training), this
training shall be considered paid for in full. In the event of the termination of employment of Christopher Wilson
for any reason, the tuition payments owed at that time are to be paid in fuil in U.S. Currency within a period of 7

days from the termination data.

employer, in its sole and uncontroiled discretion], that] the best interest of the employer would be served by a
termination of this caontract, then the employer may terminate this agreement upon written notice to the

employee.
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Mr. Parry testified that his intended purpase in having defendant sign the contract was to ensure that defendant
stay in his company's employ for at least six years:

[Tlhe reason | have this contract, which was started in 1985, is because | would train people and they would turn
right around and either become my competitor, and a lot of them---after a coupie of years, it was—-it was going
to break me trying to train people.

And | decided | needed something to---to make sure people weare in earnest about wanting to learn the job and
be willing to at least work there long enough where | could recoup my expenses in so doing.

Two and a half years later, defendant quit plaintiffs employ. By then, he was earning approximately $50,000 a
year. Plaintiff filed a lawsuit for breach of the tuition contract, seeking $6,500 in damages ($50 X 130 weeks)
from defendant.

Defendant moved for a "directed verdict,"[2] on the ground that the “tuition contract’ was void because it violated
MCL 408.478(1); MSA 17.277(8)(1). Defendant argued that the contract also vialated the parallel administrative
rule, 1982 AACS, R 408.8011.[3]

Plaintiff countered that the only purpose of the tuition contract Wwas to recoup costs of training new appiiance
service technicians. Hence, these provision were inapplicable.

The district court granted defendant's motion, stating:

The end resuit of this contract was solely to keep somebody there with this hanging aver his head. It's a
debenture of $8,500.00. It's void. It's ilegal. ! find no cause for action. The case is dismissed.

On appeal from the circuit court affirmance, the Court of Appeals reversed, rejecting plaintiff's argument that
defendant's failure to cite the statute and regulation in its affirmative defenses precluded their being considered.
it found that plaintiffs rejection of the trial court's offer of additional time and its failure to show prejudice waived

the issue.

In interpreting the language of the statute and regulation, the Court of Appeals relied on the history of § 351 of
the California Labor Code. It concluded that the Michigan Legisiature's intent in enacting subsection 8(1) of the
WFBA mirrored the California Legislature's intent in its 1929 enactment of an antecedent to § 351,

The Court of Appeals found that, even assuming that the reimbursement plaintiff sought under the tuition
contract constituted "remuneration or consideration” under the statute, the tuition contract did not run afoul of the
statute. The statute by its wording clearly applied to prospective or current employees, not former employees.d
doreover, the Court of Appeais found that the tuition contract did not differ from other permissible provisions
frequently agreed to by employees, such as an employee's obligation (1) to reimburse the employer for personal
telephone calls or (2} to reimburse an employer for tools the employer provided if the employee left employment
and took the tools with him.

The dissenting judge would have affirmed the lower courts' ruling that the contract was void and unenforceable.
He reasoned that the statute's broad language evidenced "a legislative intent that the prohibition should apply to
any occasion where an employee must, in any fashion, make payment or provide some sort of consideration to
an employer for the privilege of employment.” Sands, supra at 421. Although the dissenter agreed with the
majority that his interpretation might represent bad public policy, he found that the language of the statute
required it. He rejected as inapposite the majority's reliance on California precedents construing a similar
provision in the California Labor Code.

After initially denying defendant's application for leave to appeal, we granted leave to appeal on reconsideration.
461 Mich 944 (2000).

IIl. Standard of Review

Contract interpretation and statutory interpretation involve issues of law that are subject to de novo review by
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this Court. Morley v Automobile Club of Michigan, 458 Mich 459, 465; 581 NW2d 237 (1998); Alex v Wildfong,
460 Mich 10, 21; 594 NW2d 469 (1999). We reverse a trial court's findings of fact only if they are clearly
erroneous. Difranco v Pickard, 427 Mich 32, 58-59: 398 NW2d 896 {1986).

I}, Analysis

A. Should the Late Filing of an Affirmative Defense Have Been Allowed?

Plaintiff is correct that MCR 2.11 1(F)(3) provides that affirmative defenses must be stated in a party's responsive
pleading, either as originally filed or as amended in accordance with MCR 2.118. However, MCR 2.1 18(A)(2)
states that the court may grant leave to a party to amend a pleading and that, when justice requires it, leave
shall be given freely.

We find that justice required allowance of the amendment here, because courts have a duty to refuse to enforce
a contract that is contrary to pubiic policy. Manning v Bishop of Marguetts, 345 Mich 130, 133-134; 76 NW2d 75
(1956).(5] If the contract violated the statute, it violated Michigan public policy.

Moreover, even absent the compelling publtic policy concern, a motion ta amend ordinarily shouid be granted,
unless one of the following particularized reasons exists:

“{1] undue delay, [2] bad faith or dilatory motive on the part of the mavant, [3] repeated failure to cure
deficiencies by amendments previously allowed, {4] undue prejudice(g] to the opposing party by virtue of
allowance of the amendment, [and 5] futility . . . " [Ben P Fyke & Sons v Gunter Co, 390 Mich 649, 656: 213

NW2d 134 (1973).]

These conditions are not found here, nor does plaintiff claim that they exist. Thus, we agree with the Court of
Appeals conclusion that permitted the affirmative defenses to be raised belatedly.

B. Does the Tuition Contract Violate the Statute?

The key question in this case is whether the “fee, gift, tip, gratuity, or ather remuneration or consideration”
language of subsection 8(1) of the WEBA invalidates the contract that defendant was obliged to sign to secure
employment with plaintiff. Section 1, which defines other terms in the WFBA, does not define these terms.

Where the Legislature has not expressly defined the terms used in a statute, this Court may turn to dictionary
definitions "to aid our goal of construing those terms in accordance with their ordinary and generally accepted
meanings."[7] People v Morey, 461 Mich 325, 330; 603 NWw2d 250 (1999). In interpreting the language of a
statute, it is appropriate to consult 3 fay dictionary when defining common words or phrases that have not

Plaintiff argues that the language of subsection 8(1) of the WFBA evinces a legislative purpose to prohibit the
selling of jobs. We agree. However, its use of broader language here indicates a design to do more; to prevent
kickbacks or payments of any kind to an employer in return for employment or its continuation.

We consider the words that the Legislature used. The most relevant definitions of "fee,” "gift," "tip," and "gratuity"
from Random House Webstar's College Dictionary, as applicable here, are as follows: "fee" is defined as "a sum
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charged or paid, as for professional services or for a privilege”; "qift" is defined as "something given voluntarily
without payment in return"; "tip" is defined as “gratuity”; and "gratuity” is defined as "something given without
claim or demand.” Fee, gift, tip and gratuity are words that suggest values or benefits flowing to the empioyer, in
addition to the wage-for-work exchange common to almost any employment arrangement.

The statute also contains a general "catch-alt" prohibition of “other remuneration or consideration.” According to
Random House Webster's Coliege Dictionary, "remuneration” is "reward,” "pay." "Consideration” is a legal term
and has acquired a unique meaning under the law. It is

[t]he inducement to a contract. The cause, motive, price, or impelling influence which induces a contracting party
to enter into a contract. The reason or material cause of a contract. Some right, interest, profit or benefit
accruing to one party, or some forbearance, detriment, loss, or responsibility, given, suffered, or undertaken by
the other. [Black's Law Dictionary (6th ed), p 306.]

(Clonsideration for agreements [exists where there is] a benefit on one side, or a detriment suffered, or service
done on the other. [Plastray Corp v Cole, 324 Mich 433, 400; 37 NW2d 162 (1949).]

Defendant argues that the obligation in the tuition contract is a fee and a bond. We find it unnecessary to decide
these questions. Regardless of whether it is a fee or a bond, the obligation was "other remuneration or
consideration,”" and it was required of defendant as a condition of his employment,

The statutory doctrine of ejusdem generis supports this conclusion.

"[Ejusdem generis] is a rule whereby in a statute in which general words follow a designation of particuiar
subjects, the meaning of the general words wiil ordinarily be presumed to be and construed as restricted by the
particular designation and as including only things of the same kind, class, character or nature as those
specifically enumerated.” [People v Brown, 406 Mich 215, 221, 277 Nwad 155 {1979).]

Plaintiff conditioned defendant's employment on his agreement to pay $50 a week for the first three years, minus
$50 a week for each week worked in the next three years. Thus, plaintiff required that defendant grantita
contractual right to financial recavery in the event he did not complete six years of employment. This repayment
arrangement represents remuneration or consideration that ran from defendant to plaintiff

We reject the Court of Appeais equation of the training repayment arrangement in the contract to an employer's
right to be reimbursed for personal phone calls or employer-provided tools kept after empioyment. A policy
requiring an employee to reimburse his employer for personal phone cails or to pay for tools after he leaves is
not a condition of employment. Employees are not required to make personal phone calls, and they need not
take toals with them after leaving employment. Hence, such policies are not conditions for obtaining
employment, but rather workplace rules simiiar to dacking pay for tardiness or excessive sick days.

We note, aiso, that some employers offer to fund empioyees' educations with the understanding that the
empioyees will repay, uniess they remain with the employer for a specific period. Such programs do not violate
subsection 8(1) of the WFBA. As with reimbursement for personal phone cails and paying for employer-provided
tools removed after a job ends, they are optionai and not a condition of employment or continued employment.

In contrast, the tuition contract was a condition of employment. Defendant could not work for plaintiff without
submitting to its repayment provisions. (8]

IV. Conclusion

Plaintiff required defendant to sign its tuition contract as a condition of employment. The contract required
defendant to provide, as remuneration or consideration, monetary payments to plaintiff in the event he did not
complete six years of employment. Bath the statute, MCL 408.478(1); MSA 17.277(8)(1), and the administrative
rule, 1982 AACS, R 408.9011, bar employment contracts that require remuneration or consideration from an
employee. We find that the tuition contract was void and unenforceable under both. Therefore, we reverse the
decision of the Court of Appeals and reinstate the judgments of the district and circuit courts,
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WEAVER, C.J., and CAVANAGH, TAYLOR, and MARKMAN, JJ., concurred with KELLY, J.

1 Subsection 8(1) states:

An emplayer, agent or representative of an employer, or other person having authority from the employer to hire,
employ, or direct the services of other persons in the employment of the employer shall not demand or receive,
directly or indirectly from an employee, a fee, gift, tip, gratuity, or other remuneration or consideration, as a
condition of employment or continuation of employment. This subsection does not apply to fees collected by an
employment agency licensed under the laws of this stata. [MCL 408.478(1); MSA 17.277(8)(1).]

2 Defendant's motion more accurately would be called a motion for involuntary dismissal. Such a motion is

granted in a bench trial "when the court is satisfied after the presentation of the plaintiff's evidence that ‘on the
facts and the taw the plaintiff has shown no right to relief.' MCR 2.504(B)(2) . . . ." Sands, supra at 409,

3

(1) An employer or representative of an employer shall not demand or receive, directly or indirectly, from an
empioyee, any of the following as a condition of hire ar continuation of employment:

(a) Fees, gifts, tips, or gratuities.

(b) Security deposits.

(c) Bonds to ensure that the employee completes the amployment period.
{d) Uniforms required by the employer as specified in subrule (2) of this rule,
(e} Equipment required by employer as speciﬂed in subrule (3) of this rule.

(f) Other forms of remuneration or considerations. [1982 AACS, R 408.901 1, rescinded by 1998 MR 1, effective
February 11, 1998.]

4 Defendant's affirmative defenses did not specifically cite the statute or regulation but did claim

{tihat the alleged contract is void and unenforceable as a matter of public policy because it is patently unfair on
its face, and is merely designed to be a penaity for the Defendant leaving the employment of the Plaintiff.

5 We ailow an issue to be raised for the first time cn appeati if persuaded that its consideration "is necessary to a
proper determination of a case.” Prudential ins Co v Cusick, 369 Mich 268, 290; 120 NW2d 1 (1963). We find no
error in the district court allowing defendant to raise the affirmative defense of the statute and regulation at the
trial court level. It is necessary to a proper determination of the casa,

6 Prejudice to a party that will justify denial of leave to amend is prejudice that arises when the amendment
would prevent the party from having a fair trial. Weymers v Khera, 454 Mich 639, 659; 563 NW2d 647 (1997). It
must stem from the fact that the new allegations are offered late, not that they might cause a party to lose on the
merits. Id.

7 In interpreting the statute and labor regulation at issue, the Court of Appeals majority relied on the history of §
351 of the California Labor Code. There is no need to reflect on California's interpretation of its statute, because
our own statute speaks for itself. Examining California's legistation would be relevant only if our statute were
ambiguous. In addition, we agree with the Court of Appeals dissenter that nothing indicates that our Legislature
considered § 351 of the California Labor Code or its interpretation in enacting subsection 8(1).

8 The dissent essentially finds a distinction between unilateral and bilateral agreements dispositive. It argues
that the tuition contract is a bilaterat offering because the employee gets something back for his repayment,
rather than receiving nothing. According to the dissent, bilateral agreements fail outside the statutory protections
of subsection 8(1). The problem with this approach is that it would make an absurdity of the statute. The
slightest return from the empioyer (perhaps even the legendary peppercorn) would take the empioyee aut of the
protection of the act. Certainly such a minimal benefit running to the employee could be found in all employment
arrangements; therefare, this approach would make the statute ineffectual in accomplishing the employee
protection intended. Accordingly, we are constrained to reject the unilateral-bilateral distinction and utilize the
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broader "any consideration” standard discussed above, because it will not thwart the statute's operation.

STATEOFMICHIGAN

SUPREME COURT

SANDS APPLIANCE SERVICES, INC.,
Plaintiff-Appellee,

v No. 113125
CHRISTOPHER WILSON,

Defendant-Appellant

YOUNG, J. (dissenting).

| respectfully dissent from what ! believe to be the majority's unpersuasive effort to fit the parties' tuition contract
into the prohibition contained in MCL 408.478(1), MSA 17.277(8)(1).[1] Because the terms of the tuition contract
clearly do not resemble a "fee, gift, tip, gratuity, or other remuneration or consideration," | would hold that the
contract does not violate subsection 8(1) and would affirm the Court of Appeals decision on this basis.

What i find most troubling about the majority's analysis is its use of the statutory construction principle of
efusdem generis. | think that the majority's approach represents the exact opposite of that principle.[2] As a
condition of employment, plaintitf required defendant to agree either to work for six years or to pay for some part
of the cost of the training that was provided to him. The majority's conciusion, that this independent agreement is
a "cansideration” in the nature of a fee, gift, tip, or gratuity, does not square with a natura reading of these more

specific, but ordinary, statutory terms.

Fees, gifts, tips, and gratuities ail connote something given to an employer for which the employee, other than
the job itself, gets nothing in return, Thus, | agree with the majority that the statute is designed to "prevent
kickbacks or payments of any kind to an employer in return for employment or its continuation.” Slipopat 11.
Stated otherwise, the statute plainly seeks to prevent employers from selling jobs by extracting things of value
from an employee as a condition of empioyment or continued employment. The parties’ tuition contract is far
different and is not in any ordinary sense a gift. In return for his agreement to the terms of the tuition contract,
defendant, a nineteen-year-old high school graduate, received something very valuable separate and apart from
a job: extensive training in appliance repair that enabled him to advance from making $7 an hour as an
apprentice to some $50,000 a year as an appliance repair journeyman 2% years later.[3] Thus, in my view,
whether plaintiff also raceived a benefit-defendant's commitment either to work for six years or pay for his
training-is irrelevant because this commitment was not in the nature of a fee, gift, tip, or gratuity.

The majority rejects this logic on the ground that it would make "an absurdity of the statute," make the statute
"ineffectual in accomplishing the employee protection intended " and otherwise “thwart the statute's operation.”
Stip op at 14, n 8. However, we rejected such methods of statutory construction in People v Mcintire, 461 Mich
147, 158, n 8, 599 NW2d 102 (1999). Once the majority's reliance on what | believe is an unexpressed
legislative intent is cast aside, it becomes obvious that the parties’ agreement does not even remotely resemble
a fee, gift, tip, or gratuity given in exchange for the privilege of employment. Rathar, it is an agreement designed
merely to ensure that an employer's costs will be at least partially offset in the event that an employee who has
been heavily subsidized in his training leaves such employment before those subsidies can be fully amortized.
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In sum, because | read the statute to preclude only gift-like boons to an employer and not agreements of the
kind at issue here, [ dissent,

CORRIGAN, J., concurred with YOUNG, J.

1 Subsection 8(1) provides:

An employer, agent or representative of an employer, or other person having authority from the employer to hire,
employ, or direct the services of other persons in the employment of the employer shall not demand or receive,
directly or indirectly from an employee, a fee, gift, tip, gratuity, or other remuneration or consideration, as a
condition of employment or continuation of employment.

2 The majority observes that "consideration” has a "unique meaning under the law" {(although it never explains
why that fact is relevant to the construction of this statute). Slip op at 11. As further explained below, a proper
appfication of ejusdem generis to the language of subsection 8(1) instructs that "consideration” be construed to
include only those things of the same kind, class, character, or nature as fees, gifts, tips, and gratuities.

3 In fact, defendant's training enabled him to obtain Environmental Protection Agency certification to work with
refrigerants, The majority suggests that, under my construction, "[t]he slightest return fram the employer
(perhaps even the legendary peppercorn) would take the employee out of the protection of the act” because
"such a minimal benefit running to the empioyee could be found in ait employment arrangements.” Slip op at 14,
n 8. | agree with the majority that, if the training provided to an employee has no value, then it might indeed
constitute a "fee, gift, tip, gratuity, or other remuneration or consideration." Such agreements may very well
violate subsection 8(1). However, we are not concerned here with an agreement in which the benefit to the
employee is de minimis or otherwise lacking value. The fact remains that this defendant received training in
appliance repair that enabted him to triple his income in less than three years. The majority relies on hypothetical
scenarios not before the Court te support its conclusion. | confine my analysis to the facts of this case and
conclude that defendant here received a real benefit as amply demonstrated by his $50,000 salary.
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